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Operator: 
Ladies and gentlemen thank you for standing by; welcome to the Supreme Court’s Decision on the Affordable Care Act: Implications for Prevention and Public Health webinar. During the presentation all participants will be in a listen only mode. If you would like to ask a question during the presentation, please use the chat feature located in the lower left corner of your screen. If you need to reach an operator at any time please press the star zero. As a reminder this conference is being recorded Thursday, July 5th, 2012. I would now like to turn the conference over to Susan Polan; please go ahead.

Susan: 
Good afternoon or good morning, and thank you all for joining us today. I’d like to--on behalf of all the partners, Public Health Institute, Prevention Institute, Trust for America’s Health, PolicyLink, NHeLP, Network for Public Health Law, and APHA--welcome you and, give you just a couple of minutes of overview for this really important webinar. As you all know the Affordable Care Act decision came down last week and as the SCOTUS blog put on their blog it’s complicated and we’re still looking at it so I think that our goal today is to begin to give you all some information to help you understand a little bit more with the expectation that over the next several weeks and months you will be learning more and more about the implications and how the department of HHS and other major players will be looking at this; at this law at the beginning of the implementation process in our nest. 
I’d like to just give you a couple of quick reminders; we’d like the speakers to go through their presentation and then we’ll turn to questions, and as you heard in the beginning please use the chat function for questions so that we can try and keep track of them. Many of you submitted questions when you registered, so thank you very much, we have a list of those and we’ll also incorporate those into the Q and A. 
It is now my pleasure to turn this over to Jane Perkins. Jane is a legal director for the National Health Law Program working out of the North Carolina office. She focuses on Medicaid, particularly the EPSDT program and, the discrimination and delivery of health care particularly on ensuring language, access, and health care settings. She’s been involved in litigation of policy advocacy of these topics and, manages and helps litigation dockets and, has written articles, fact sheets, and numerous articles on Medicaid civil rights and civil court access. Many I’m sure you’ve all used or seen, or you should if you haven’t had a chance to do that. Jane has prior legal assistance and training through advocates and health care consumers and, is the co-author of Ensuring Linguistic Access in Health Care Settings: Legal Rights and Responsibilities and, was a 1997 recipient of the Reginald Herber Smith Award from the National Legal Aid and Defender Association for dedicated service and outstanding achievement as an indigent defense attorney. She was also named by LawDragon magazine as one of the top 500 lawyers in the U.S. in 2005and was the top 3000 defense lawyers in 2006. She earned her MPH at the University of California at Berkeley; her JD from UNC Chapel Hill and, her BA from Davidson College. I’d now like to turn it over to Jane so we can start the webinar.

Jane: 
Thank you and good afternoon everyone and welcome. 
Next slide. From the day that the Affordable Care Act was signed into law by President Obama on March 23rd 2010; this piece of legislation has been subjected to relentless legal attacks and, as you can see from this slide the attacks have been many and varied. I wanted to really pull back and set the overall scene that led up to the Supreme Court case. As you can see there have been at least 27 federal different court cases challenging all or parts of the Affordable Care Act of these; 11 of them have been appealed to the federal circuit courts of appeal. Two cases, two federal circuit courts held the individual mandate to be constitutional; both of those decisions by conservatives of justices on the 6th, one on the 6th and one on the DC circuit court of appeal. One federal circuit court had held the individual mandate to be unconstitutional. One federal circuit court had held the Medicaid expansion to be constitutional and, no federal circuit court had held the Medicaid expansion to be unconstitutional. Those two provisions; the minimum coverage provision and the Medicaid expansion, are the two core issues that worked their way to the Supreme Court in the case that the court decided last week. Just to give you another example of how contentious this was, over 90 amicus briefs; that’s a trend of the court briefs were filed with the supreme courts supporting the constitution malady of the Medicaid expansion. Numerous briefs were filed opposing the constitutionality and, the Medicaid expansion will reach 17 million people. 

Next slide. While 11 federal circuits have looked at this question and, a number of those cases have been appealed to the U. S. Supreme Court. The Supreme Court decided to take the case from the 11th circuit court of appeals. This is really 3 separate cases. The national federation of independent business versus the supreme; which is the name of the case on the lead opinion issued by the court. Department of Health and Human Services versus Florida and, Florida versus the department of health and human services. The Supreme Court heard oral argument in this case over a 3 day period from March the 26th to the 28th. The time of oral argument, 6 hours with a modern day record for, the United States Supreme Court in a case, and in the case the court received over 140 amicus briefs which was an all-time record for the United States Supreme Court. The American public health association joined in two of the briefs before the court. One supporting the constitutionality of the Medicaid expansion and, the other discussing the importance and prevention of public health provision of the Affordable Care Act. 

Next slide. As I mentioned, the primary issues that were before the Supreme Court in this case involved minimum essential coverage and the Medicaid expansion. The minimum essential coverage provision requires individuals to have minimum health insurance coverage or to pay a penalty; also called the individual mandate, some call it the individual responsibility provision. The other provision, the Medicaid expansion; expands Medicaid coverage to individuals with incomes below roughly below 133% of the federal poverty level by January 2014. The court agreed to hear 4 issues.

Next slide. Those 4 issues are first whether the Anti-Injunction Act bars challenge to the minimum coverage provisions penalty until it goes into effect in January 2014. Second, whether congress has the power under the constitution to enact the minimum essential coverage provision. Third, whether the mandatory Medicaid expansion is unconstitutionally coercive. And finally, if part of the law is unconstitutional can that part of the law be severed or split off from the remainder of the Affordable Care Act so, the remaining provisions stand or else the entire act falls. 
To discuss these issues with you today we, have two excellent speakers. First you will hear from Sara Rosenbaum. Sara is the Harold and Jane Hirsh Professor of Health Law and Policy and Founding Chair of the Department of Health Policy, George Washington University School of Public Health and Health Services. She’s a graduate of Wesleyan University and Boston University Law School and has devoted her entire professional career to issues of health justice for underserved populations. I’m proud to say that one of her early stints in her professional career was an attorney with the National Health Law Program. She’s an honored teacher and scholar, highly popular speaker and, a widely read writer on many aspects of health law and policy. She has emphasized public engagement as a core element of her professional life including public service to 6 presidential administrations and to 15 congresses since 1977; including for President Clinton, directing the drafting for the Health Security Act and, designing the Vaccines for Children program which offers nearly universal coverage of vaccines for low income and medically underserved children. Sara is the leading author of Law and the American Health Care System in its second edition, published by Foundation Press in May 2012 and this is a landmark textbook. If you’re a health lawyer you probably have it on your shelf. A landmark textbook that provides an in-depth exploration of the interaction of American law and the U. S. healthcare system. She also orchestrates Health Reform GPS; which is an ongoing blog on health reform. I’m sure many of you are using it; perhaps you will be able to tell us a little bit more about that during your presentation. 
After the first Sara we will hear from the second Sarah; Sarah Somers. Sarah is the Managing Attorney in NHeLP’s North Carolina office and one of the directors of the South East region of the network for public health law. She specializes in litigation and litigation support and has a particular expertise in Medicaid and disability issues. Before coming to NHeLP she worked for DNA People’s Legal Services and, the Native American Protection and Advocacy project on the Navaho nation; where she represented children with special needs, special education, and health care needs and litigated Medicaid cases. She is a co-author of the Advocate Guide to the Medicaid Program; which was published by the National Health Law Program in May of 2011 and, is being updated currently. She received her JD from the Michigan Law School, her BA from Wellesley and, recently her MPH from the University of North Carolina. I’ll now turn it over to Sara Rosenbaum.
Sara: 
Thank you so much Jane. It’s a pleasure to be with everybody today and, it’s my job to take you through several of the claims that Jane outlined and, I’m going to be brief so that we can get into the core of what I think is probably everybody’s course of call which are the Medicaid holdings which Sarah Somers will cover. With respect to the Anti-Injunction Act, the question of course was whether the act prevented the challenge at all and the holding was no. In one of those great feats that one finds pretty much probably only in law; maybe other professions and other fields do the same thing; definitions change depending on what moment in time you’re in. So for purposes of the Anti-Injunction Act the court held that the minimum responsibility requirement was in fact only a penalty and not a tax. The purpose of the payment requirement was according to the court to give an incentive to individuals to have minimum coverage not to raise revenue, and revenue rising is essentially the core characteristic of a law the court looks for its holding; whether it’s considering whether the Anti-Injunction Act bars any litigation until the tax is actually imposed. 

Go to the next slide. The next slide you can see this is just an excerpt from the majority opinion; congress chose to describe the shared responsibility payment not as a tax but as a penalty and, you can see the congresses decision to label transaction as a penalty rather than a tax is insignificant because, in fact congress was signaling that it had no problem with pre-enforcement challenges to the law since it wasn’t a tax for tax collection purposes.

This brings us to the next slide. The next slide we got to what we all thought was going to be the heart of the matter ‘till Medicaid came along; and this is the question of course of whether the minimum essential coverage requirement is constitutional. Now it’s important to know that under the constitution an act of congress need not be constitutional under every provision as long as it’s constitutional under only 1 provision. And one of the questions raised about the court’s opinion was as the court was as we shall see going to go ahead and find the coverage requirement constitutional as a tax; why did it bother going into this long analysis of constitutionality under the congress clause? And that’s because that according to Justice Robert’s he only got to the tax question once he held that the law was not constitutional under the congress clause. So you can see that where the congress clause is concerned this very sweeping regulatory power of ascribed to congress turns out according to the court not to be a basis for the minimum essential coverage requirement. Congress does not have the power to regulate inactivity and, that was essentially the court’s holding that what was going on here was not activity in the marketplace for healthcare; which is what of course all the defenders of the coverage requirement had argued but, instead inactivity with individuals being forced to enter the market for health insurance.

Next slide. So the majority holding that the law is unconstitutional is an exercise of the commerce powers. The individual mandate does not regulate existing commercial activity; instead it compels individuals to become active in commerce by purchasing a product. Construing the commerce clause to prevent congress to regulate individuals precisely because they are doing nothing so, the court would open a new and potentially vast domain to congressional authority. 

Next slide. And this of course brings us to the heart of the matter which was the taxing powers of congress, as you just note that because congress lacked power under the commerce clause the court went on to find that it did not have the power under the necessary and proper clause to do what congress couldn’t do under the commerce clause. Because the necessary and proper clause basically just augments congresses underlined powers so, if it lacks the power to tell people to go buy health insurance, it can’t turn around and claim that the necessary and proper clause allows you to do indirectly what it can’t do directly. But here of course is where we see the key holding by the court; this is where it parted ways with the dissent and, the court held under chief justice Roberts that because in fact the minimum coverage requirements has the characteristics of a tax, in terms of the requirements itself; including the fact that it is collected and enforced by the IRS and raises revenue, it is a tax for purposes of congress’s powers to enact the law at all so, it’s not a tax for an Anti-Injunction Act purposes; yes a tax for purposes of whether it is constitutional. 

Next slide. And here of course is the core of the holding. The exaction of the tax under the act imposes the act may…imposes it looks like a tax in many respects but it is of course true that while the act says it’s a penalty and not a tax, that label may be fatal to the Anti-Injunction Act, but it does not determine whether congress has the power to enact the law for tax constitutionality purposes. 

So I think that’s the last of my slide series and we’re on to Medicaid. Oh no, there is more, I forgot! This is just more excerpt from the majority holding regarding the fact that the cord is careful here to distinguish a penalty from a tax. This of course as you can see from the excerpt, it basically says that this has all of the attributes of a tax; simply because while it doesn’t attach a negative consequence, to not buying insurance, you simply pay a higher tax. Tax law is not regulatory law according to the court; regulatory law is where you are essentially punished, you pay a penalty in some ways for not behaving. Tax law is simply, you know, your choice; you either pay a higher tax associated with not having insurance or a lower tax if you do. I think that’s the last slide in my series. 
Sarah: 
Thanks Sara. Could you go back one slide? You had one slide…I feel like you’re missing one…there we are. Thank you. So we’re talking about the Medicaid expansion now and, as Sara said, this would what really would be considered to be the heart of the matter was the question of whether the individual responsibility provision was going to survive. But to the surprise of many observers, the real impact of this decision was going to be felt in an immediate sense with regards to the Medicaid expansion. So to talk about the Medicaid expansion, we need to understand a little bit about the constitutional power that was at issue. There are many laws that congress passes pursuant to its spending law power. That’s the power of congress, the very basic power of congress are to tax and to spend. And congress may provide…may pass laws that include federal funding that’s provided to states in exchange for them agreeing to follow certain legal requirements. Medicaid is that sort of a program; each state gets Medicaid funds in order to operate a Medicaid program. And there’s certain core requirements of federal Medicaid laws that they must follow in order to get these Medicaid funds. So the states had argued in their challenge to the Medicaid expansion that this was unduly coercive. That they were being required to bring in millions of Americans within incomes under 133% of the federal poverty level; this was going to cost them massive amounts of money and break their budget but they had no choice but to do it. In response the federal government reminded the states; Medicaid is actually a voluntary program, you don’t have to participate in Medicaid, and if you don’t you don’t have to expand it, you don’t have to follow any of these requirements. But the states responded, “now, it’s just too much.” It’s too good of a deal for us to pass up. And so therefore we really are in a position where we have no choice but to expand our Medicaid program and that violates…that exceeds your power under the governing clause. So the question is whether the expansion is impermissibly coercive and, exceeds the powers under the spending clause. The states had argued that it was going to cause them to lose all of their federal funding. In response the federal government pointed out; you’re going to get 100% federal match with the first several years of the Medicaid expansion, thereafter it’s going down to only 90%, it actually is not going to be that severe of a burden for you and it’s actually quite a bit…it’s quite a boom for you. 

Next slide please. To the surprise of many the court found that they bought the states argument; they found that it was unduly coercive. This is a plurality opinion; which means that it is fragmented. There was not 5 votes for any one particular holding. So two justices; Justice Ginsburg and Sotomayor said that it was constitutional; that the Medicaid expansion is constitutional, it’s not unduly coercive. But the Medicaid expansion is consistent with what the federal government has required of states over the 45 year history of the program. Four justices, the dissenters; held that it was unconstitutional and it was to be struck down in its entirety. 3 justices including Justice Roberts came up with something of a compromise; ultimately the result of their reasoning was that the Medicaid expansion is too coercive when the federal government retains the power to take away all of the state’s Medicaid funding if they don’t participate in the expansion. But instead of striking down the entire thing they held only that the enforcement mechanism-- which was what was problematic. So they said that the Secretary does not have the right to withhold all Medicaid funds from states that don’t participate in the expansion, but the expansion itself still stands. This is a mixed bag and its fine for the states that are going to participate in the expansion but, what does this mean for states that may be unwilling? 

Next slide please. So what the 3 judges that ultimately carried the case said, is that what’s really problematic about this in essence is that Medicaid has always been a program that covers women, children, people with disabilities, older people and care taker relatives. You are changing the nature of the program by bringing in people who do not fit into any of those categories; all these other adults without dependent children, who don’t have disabilities. And so the nature of the program is being changed, it’s a shift in kind not just in degree. So the way that they reasoned is that essentially it’s like creating a new program. And they found that it was problematic to enable the federal government to take away all of the federal funding; even for existing Medicaid programs that serves the traditional populations, if you choose not to expand it in this way. So they essentially said, you can’t withhold the funds for the rest of the Medicaid program. Of course, if the state expanded and did not comply with Medicaid requirements they could lose their funding for the expansion. This meant that they needed to address an issue that they hadn’t addressed with regards to the individual mandate.

The next slide please. The discussion of severability was briefed in the case in connection with the individual mandate. The question was, if the individual mandate was struck down then could it be severed from the rest of the Affordable Care Act and would the Affordable Care Act stand? They didn’t have to determine that in regard to the individual mandate but, now they have to decide that in regard to the Medicaid expansion. And a majority of the justices said, it is severable. There is nothing…you know, that it can exist, but the rest of the law is not affected by the aspect of the enforcement that they struck down. At this point I think it’s important to keep in mind that four of the dissenters would have found that the individual mandate was unconstitutional under the commerce clause or the taxing power; they would’ve found that the Medicaid expansion was unconstitutional and needed to be struck down in its entirety and, they would’ve found that the entirety of the Affordable Care Act had to be struck down. So we were one vote away from losing all of it. That means that this is a welcome result for advocates of the Affordable Care Act. 

Next slide please. So this means, and these are just a handful of the Affordable Care Act provisions that are still in effect after the Supreme Court’s decision. All of the private insurance reforms like allowing young adults to stay on their parent’s insurance until they are 26, prohibitions on excluding people with pre-existing conditions, rescinding coverage, or discriminating on the basis of condition or disability; those protections are still in place. States are still able to apply for Medicaid funding to cover certain community based services and, other Medicaid provisions in the ACA. There’s still going to be premium assistance tax credits available for many people who are going to be buying insurance. States are still going to be able to apply to offer a basic health plan for people who have higher incomes than the Medicaid eligibility level that have incomes on the low end of the spectrum and many more provisions. 

Next slide please. And of course issues near and dear to the heart of this audience; the public health provisions that were one vote away from being completely annihilated are still in place, and these are just a few of them. The council, the National Promotion of Public Health council, the Prevention and Public Health Fund shows on the books, the requirement that health plans cover substance abuse, provisions for reasonable break time, oral health improvement, provisions increasing public health insurance preventive services, the National Diabetes Prevention Program, permanent reauthorization of the Indian Health Care Improvement Act an issue near and dear to my heart at least is also still on the books, and there’s more. So that all is a very welcome result but, there are many questions raised about the Medicaid expansion, and the door is still open to other challenges.

Next slide please. For example, these were issues that were not resolved by the Affordable Care Act. In particular there are many challenges to kid’s contraception coverage requirements, or excuse me, the Affordable Care Act contraception coverage requirements. There’s been challenges by religious employers saying it violates religious freedom. There are challenges arguing that the Affordable Care Act requires use of federal funds for abortion services; that’s a debatable proposition that many disagree with the challenges out there. There’s also a challenge to the Independent Payment Advisory Board which was created to monitor Medicare spending; that challenge will be able to proceed now that this case is out of the way. And there are a variety of other challenges based on invasions of privacy, interference of medical autonomy, the idea that you serve legislative authority by delegating responsibility to make certain decisions to agencies and bodies like the advisory board. So all of those can still continue. They don’t threaten the Act to the core to the same extent that the individual mandate challenge did, but they’re certainly very serious issues and we’ll be following them closely.

Next slide please. Before we get into these questions, giving you all the good news we don’t want to disguise the fact it’s very problematic that in effect the Supreme Court has taken away the right of the Secretary of Health and Human Services to take away Medicaid funds if the states don’t choose to engage in the mandatory Medicaid expansion. Susan I can turn it over to you to go over these questions with us.

Susan: 
Thank you and thank all of you for your presentations. That was really helpful information about where we are now and what we can expect. Just a couple of things before we start the questions; I noticed there’s been a number of questions coming in; as I said there were a number of questions coming in when people registered, and unfortunately we’re not going to have the time to get through all of those questions but we will try and respond. And many of you asked about the slides and they will be available on APHA’s website along with this recorded webinar within the next, probably, 24 hours so please know that they will be available. So let’s go through these questions.

The first question; is the expansion optional? 
Sarah: 
Well I’ll take a first stab at that; this is the way that some of the media has been portraying it—that the Supreme Court has transformed this into an option for states. Let’s be clear, the way the Medicaid statue is written and, the way the Affordable Care Act added the expansion, as the law stands today, and nothing the Supreme Court did do to affect that; as the law is written today the expansion is still mandatory and, states are still required by the law to expand to include this Medicaid population as of January 1st 2014; that said, effectively what the court has done is taken away the secretary’s primary enforcement mechanism. So before the Affordable Care Act decision, the Medicaid Act allowed the secretary to take away funding for failing to comply with mandatory requirements including the expansion. That no longer is the case. So what the implications are of that and what the Department of Health and Human Services is going to say about this remains to be seen. Sara do you want to add anything to that?

Sara: 
I would just note that the court was very careful to state in response to the position taken by the dissent that the court had effectively rewritten the Medicaid statue. It’s emphatic answer was it did not, it simply limited the enforcement power of the secretary so what we have is properly characterized in my view was a mandate for which there are only limited enforcement powers as opposed to the normal mandates under Medicaid, but it would fly in the face of what the court said it did not do; that is it did not rewrite the Medicaid statue in any way to characterize the expansion as now a state option, it is something else entirely something we have really never seen in Medicaid before, but it has not been transformed into an option. 

Susan: 
Thank you, the next question; may states expand only partially to 75% of the federal poverty level?

Sarah: 
Well I think that goes back to what Sara just said, again, the words of a statue are-- as of 2014 states will be required to cover all individuals with some exclusions for certain undocumented people, but be required to cover all individuals up to 133% of the federal poverty level. The Supreme Court did not take a pencil and turn that 133% into something else; that’s what it said. 

Jane: 
We’ve seen some questions as to whether or not the secretary could use her waiver authority; which I’m sure many of you know and many have experienced the secretary has, the health and human services has the authority under the Social Security Act to waive Medicaid provisions to allow states to do experimental pilot or demonstration programs that are consistent with the objectives of the Medicaid Act. So that waiver authority could allow a state to do something less may be available, however a primary and an initial question would be whether such a waiver would have a demonstration pilot or experimental value to it.

Sara: 
Right and this is Sara, I would just add that in the case of the early implementer state option which a few states have taken to start their expansion coverage ahead of 2014, the lot is very clear that states have the option to cover only certain sub-groups within the expansion group. The expansion group though, that becomes effective in 2014 is, in my view unequivocally written as a mandatory coverage category in its entirety. The operation of the entire Health Reform Act will rest on this base for Medicaid coverage for the poorest people and, I would say that the fact that congress allowed reasonable sub-classifications when the expansion group was an option and did not when we hit 2014; suggests that the only avenue open to the secretary, is as Jane pointed out, to use her demonstration authority but that requires explicit findings, a public hearing process, and generally as Jane noted, a relationship of what the state is proposing to do to the broader objectives of Medicaid. Why that would be part of the broader objectives of Medicaid to leave many, many people out of an expansion group is not clear to me. 

Susan: 
I think we’ll skip to question number 4; is enforcement of the other Medicaid provisions effected by this?

Sara: 
No and I would…yes and I would just note before you do that question 3 really is a question quite apart from whether you can start in with sub-groupings; whether you could opt out when the eligibility, when the payment, levels fall. I don’t know that the answer is any different from what we just gave on the second bullet but, I would say that we’re going to have to wait on this one as well to see what the secretary says. 

Sarah: 

Yeah, I agree with that.

Susan: 
And then the final question is; is the Medicaid eligibility maintenance and effort provision effected?

Sarah: 
Just in case people are not aware of what the maintenance is, the MOE requirement is; states are currently required by provision of the ACA not to institute rules that would reduce the number of people who are eligible for Medicaid, and that requirement is something that states have asked for permission to get out of and expressed concern about because, you know, budget concerns or lack of control over the program. So there’s been questions raised now that the Medicaid expansion is not going to kick in, in 2014 they say; does that mean the maintenance of effort provision is no longer in effect? Well the provision itself as written says; the states are required to maintain the eligibility until the exchanges are operating and, the exchanges are the online virtual market places which people are going to be buying health insurance and, those are also required to be up and running by January 1st, 2014, so this requirement isn’t even directly linked to Medicaid. 

Sara: 
Yes and again this is Sara, the other Sara, on the fourth bullet I would say the point you have to come back to once again, is that the court was very careful all through its decision and even through its decision throughout the dissents decision and, certainly justice Ginsberg concurring; the focus clearly was on the Medicaid expansion population, the one that qualifies for 100% FMAP in January 2014 and, nothing in the court’s decision remotely suggests that it was thinking when it limited the remedial powers of the secretary but, it was thinking of any provision in the Affordable Care Act other than this. The states had argued way beyond the expansion group in their coercion assertions, but the court did not bite. And so what I think what we’re looking at is the unique ruling uniquely focused on this expansion group with everything else on that day; both the underlining program and the Medicaid expansion mandatory or optional remaining as is they relate to existing groups they relate to existing programs, and their enforcement should be as it was before the decision. 

Jane: 
This is Jane. Just one more thing to follow up on what Sara said, and that is a faced challenge to this statue, it has not gone into effect and, interestingly this Supreme Court has been adverse to facial challenges as one of the people who are involved in litigation to instead bring what are called, as applied challenges so that they can see how the law really is being harmful when it’s being put into effect. I think that is yet one more basis for reading this decision very narrowly, in addition to everything that Justice Roberts said; maintenance of effort for one is interesting because I think a lot of the conservative commentators have really honed in on this maintenance of effort requirement and are very interested, they don’t like it, they’re talking about how states are being crushed by it and it isn’t fair to them but, the reality is that as applied to date only 3 states; Hawaii, Maine, and Wisconsin haven’t even asked for an exception to the maintenance of effort requirement to bend in the law since it was passed on March the 23rd. 

Susan: 
So let’s go to some of the questions that we’ve received during registration and also today. So we’ve learned that the Medicaid quest is obviously confusing and, what several people would like to know is; is there any indication of what date states will have to choose not to participate, and have some idea of how many states might opt out of the expansion? And then finally when that happens, what will happen in those states particularly an individual who would’ve been covered?

Sarah: 
Well this is Sarah S. There has not been an indication to my knowledge from Health and Human Services about any procedural aspects of this. Like how states might notify them, when states might need to notify them if they don’t plan to engage in the expansion. As far as which states…

Jane: 

They’ll have to do something by 2014.

Sarah: 
Yeah, that’s one deadline we know, but when, we still don’t know. There has been a lot of media coverage of different state officials making statements about whether they’re planning on participating in the expansion; in-particularly and prominently has been Florida and South Carolina, I think Wisconsin, Louisian. And their governors have stood up and said we don’t want it to exist. Keep in mind the decision, you know, there are more than one decision maker in a state and more than one body with political power so even that is not clear on what exactly is going to happen. And we’re all in the same position you are reading about what goes on in the media.

Jane: 
It’s also…it’s hard to tell what legality and what is posturing with the November election, it seems to us that there were some governors who were trying to be the first out there to say no, and to be able to get the press coverage of saying no. In the early hours after this decision there were 10 or 11 states that were listed, and I’ve seen today that that’s down to 7.

Sarah: 
Yeah, and we’ve seen Georgia listed as a state listed as it was not going to engage in the expansion, but then there have been statements from the governor that are not consistent with that, and talk about a wait and see attitude depending what the options are. 

Jane: 

New Mexico as well.

Sarah: 
Yeah. As far as what happens to people; let’s say the dreaded happens and a state does not pick up the Medicaid expansion, and aren’t forced to do so for whatever reason; this is very problematic for people under 100% of federal poverty because, one; part of the means of getting people affordable coverage with the people with incomes between 100 and 400% of the federal poverty level would be eligible for premiums per tax credits to help them buy private insurance to help them defray the cost of premiums. And people under 100% of the federal poverty level are not eligible for those, so they will really not be able to afford insurance and, that in turn means a bigger burden on the safety net providers on hospitals that offer charity care, on local health departments, and the like, it would be quite disastrous. 

Sara: 
I also think it’s worth noting that there are 2 parts of the health care industry that will experience an immediate fall-out in any state that doesn’t take the option; one of course that Sarah just pointed out is hospitals that are not only you know, in many cases seriously burdened with uncompensated care debt. But, beginning in 2014 their payments under the Medicaid, Medicare disproportion share hospital payment adjustment system begin to get affected, they’re already experiencing potential losses in Medicare care funding because of performance based payment expectations, and so that’s one group of very influential providers with enormous community roots, and the other is of course the managed care industry which has been anticipating a major expansion of its business, and which has been gearing up to start enrolling millions of new people, this is a huge blow to the managed care industry. And I suspect that in all states that are waffling on this, we’re going to begin to see tremendous amount of public positioning on what the implications on such a decision would be.

Jane: 
One speaker that I saw in terms of ramping up the health care system and the administration to be able to cover these services for the Medicaid expansion population and the state of Tennessee alone would generate 7500 or so jobs in 2014 alone. 

Sara: 

Right, so this is huge. 

Susan: 
So this was touched on in the slides but, I think there’s still some confusion about the 133% versus the 138%, so can you spend just a couple of minutes talking us through what actually is the level that we’re talking about and, why when we heard 133 is 138 the issue?

Sarah: 
Right, I’m glad you brought that up again Susan there has been discussion about this. The statue says that individuals with incomes under a 133% of the federal poverty level must be covered by Medicaid after 2014. The 5% comes from the fact that they’re going to be changing the way that they determine how much income you have. Right now in Medicaid, as many of you probably know, you have to have your income and your resources, your assets evaluated and, there are complicated rules that differ from category to category and, in an attempt to standardize this there are going to be new rules for this expansion population and, everyone on top of their 133% is going to be allowed a 5% income disregard just as a standard. So the practical sides going to be 138, but the statue says 133.

Sara: 
You know you might also spend a minute on this question about, if it’s 133% under Medicaid what is this business about being able to enroll your income in 100% of poverty? 

Sarah: 
I mean that is something that, it seems to me and correct me if you disagree with me either of you; something of an inconsistency there. If you are…my understanding of it is it would be up to you the individual if your income is 125% whether you wanted to buy your own insurance or whether you wanted to enroll in Medicaid. Do you think that’s right?

Jane: 
Well I think that’s one of things that some states are using as an argument against doing a Medicaid expansion for some theorists and, that is that if you don’t do the Medicaid expansion then between 100 and 133 will go through the exchange.

Sarah: 
Right.

Sara: 
Exactly, the statue is less than a model of clarity on this at this point but, it has been interpreted as actually allowing enrolment starting at 100% of the federal poverty level. People who have Medicaid cannot qualify for the premium subsidies but, if you wish to enroll in the premium subsidy system instead of getting Medicaid you can do so. The catch of course is that you’re going to have to pay a part of the premium; even at the federal poverty level you’d have to pay a part of the premium. And so one of the great concerns here was getting Medicaid implemented at the 133% level in order to make sure that the poorest people are not burdened with premium payments because, there’s of course, you know, what we call nominal but there’s cost sharing and, there are many things that Medicaid doesn’t cover that relate to your health, and so the issue has been to ramp up to that 133 or 138% with a disregard level and, not to lean on this 100% option. More and more states are now saying, well maybe we’ll come in but we want to end Medicaid at 100% and that raises significant financial issues for very poor people. 

Sarah: 
Yeah absolutely and we haven’t really…we haven’t even talked about this but, the question of what the benefit package is going to be for this expansion population on Medicaid or, for people who buy private insurance; there could be a significant difference in quality and coverage. And in general the Medicaid population, though they may not qualify for disability based Medicaid or for cash assistance based on disability, it’s often a population that’s relatively unhealthy, it has greater needs and at the same time has at the same time lower income and it makes it much more difficult for them to meet incidental healthcare costs that the rest of us pay without as much concern. 

Susan: 
Thank you, another question; speaking very practically when it goes into effect, are there any implication of the minimum coverage being upheld under congress’ taxing power but not the commerce power?

Sara: 
That’s a good question. The answer is no for the reasons that were noted at the beginning, was that something doesn’t need to be constitutional under all powers in order to be constitutional, it just needs to be constitutional under one of the powers. There’s currently of course this very strange argument going on in the presidential race over the question of whether it matters to people if they are regulated into paying or they are incentivized through the tax system into paying for their insurance coverage. And the practical answer for people is no, I mean in one system you’re subject to a mandate which if you don’t comply it results in a penalty. The other system I suppose you have nominally speaking an option to pay a higher tax or a lower tax, but the practical effect is the same, an incentive to get people to buy insurance. 

Jane: 
The decision on the taxing power has caused, I guess you would say, conservative legal thinkers to be thinking of new arguments against the Affordable Care Act. So for example, one of them that is being developed I guess you would say; the idea…the way it works is state exchange changes where people can go and purchase their insurance but, if a state chooses to not set up an exchange, then the fallback is that there will not be a federally operated exchange. The law does not explicitly authorize the federal government to give tax subsidies to people in a federally operated exchange and so, the legal theory that they’re trying to develop would be an idea that because this isn’t explicitly mentioned in the law, it would be illegal to allow it to happen by an administrative action. 
Sara: 
Right and of course the theory was being developed even before the court established the minimum coverage requirement as tax and not a penalty and, many people are watching this with a little bit of concern. The internal revenue service when it published its guidelines on premium subsidies it attempted to put this sort of issue to rest by clarifying that subsidies will be paid even when the exchange is a federal partnership or federal administered exchange but, that certainly is not going to stop efforts to it as Jane suggests. Try and slow down federal exchanges which are expected to be numerous; a lot of states even states that want their own exchanges are probably going to have trouble being able to be operational on all fronts. The eligibility, enrollment, certification, verification plan, election plan, oversight and so the federal government at this point is anticipating that in a lot of states it will be doing the affordability program operations, and it will also be determining if people are qualified to be in the exchange at all. And so this issue of whether subsidies can flow into federally administered or federally partnership exchanges sort of looms out there as an issue. 

Susan: 
So we only have time probably for a couple of more questions, and I’d like to ask a little bit about the impact on the public health system. Are local health departments obligated in any way to provide services particularly where we’re talking about issues related to Medicaid expansion and the loss of DISH because of the Affordable Care Act?

Sara: 

I’m sorry the question…can you repeat…what was the question?

Susan: 
Sure. Are local health departments obligated in any way to provide services for free because of the Affordable Care Act?

Sara: 
Well part of the answer…there are many ways to think about that question and the answer is, it depends a lot on local public health laws. Many local public health agencies don’t furnish personal clinical services of the kind that we typically see in public or private insurance. There could be a state of course that establishes access to certain services as a basic right and there are follow-on questions related to whether public health agencies can bill for services when a service is designated as a free service. Typically when that happens public health agencies are directed to collect their part of the revenue where it’s available. But there’s nothing in the federal law that establishes the public health system as the fallback assurer of clinical services in the event that people can’t become insured and need healthcare. 

Jane: 

And the Affordable Care Act did nothing to change that one way or the other.

Sarah: 
Yeah I mean really, if a state did not expand local public health departments legally are in the same position they were before. Practically speaking as Sara R. mentioned, this major source of funding to hospitals is going to decrease dramatically, and so for practical reasons they will be much more burdened, but beyond that no. 

Susan: 
And one final question. What can public health do now to prepare for the impact of the implementation and the decisions around Medicaid?

Sara: 
Well I think the most important voice for public health right now is developing the arguments around why in fact the expansion should happen, it should happen up to the full 133%, the burden on population health when people don’t have access to healthcare, the benefits of having insurance coverage in that regard to people who haven’t read it should read the study that was actually published in the New England Journal of Medicine many months ago, but received a lot of renewed attention during the lead up to the decisions about the health impact of the ongoing Medicaid program; which was administered by lottery and therefore allowed the first ever randomized controlled trial of Medicaid’s effectiveness and the results are stunning, in terms of not just healthcare but health and economic well-being, social condition issues.

Jane: 
And we second what Sarah just said full-heartedly. 
Sarah: 
At NHELP we’re coming up with a number of pieces on this issue obviously but, coming up with a list of 50 reasons why your state should take up the Medicaid expansion.

Jane: 

Not 50 ways to leave your lover.

Sarah: 
Through population, and providers are very important in this, you know, particularly hospital providers and care providers. 

Susan: 
And so with that it is time to wrap up but there are a couple of quick things I’d like to say. I think in addition, one of the most important things the public health community can do now is continue to educate ourselves and understand exactly what the implications are. There are a whole array of other issues that we didn’t have a chance to talk about on related to prevention fund and workforce and, overall coverage and what rules the public health and local health departments will have. So to that end I want to tell you quickly about two additional webinars coming up; one on July 19th which will be from the Public Health Law webinar series, the title of it is The Supreme Court Decision on the Constitutionality on the Affordable Care Act and, obviously July 19th is a couple weeks away which will mean more information and potentially more guidance from HHS as to how the implementation of this program will move forward. In addition, on Tuesday July 31st at 11:30…11:30 Pacific, 2:30 Eastern the American Public Health Association, PolicyLink, Prevention Institute, and Trust for America’s Health will be sponsoring another webinar that will be focusing on the road ahead for the public health and prevention fund, and action for the summer recess. So I will focus a little bit more on some of the prevention fund issues. In addition you’ve heard about several great resources that are available; they’re available on our website, on health reform GPS, and public health law has the series of additional great pieces of information; please feel free to follow those. I just wanted to let you know that you will be receiving a survey, a link to a survey, and we would really appreciate it if you could take that survey and give us some great information as to what additional information you might want and, how this webinar worked for you and what can make it better? I want to thank all of our speakers for taking the time today; I want to thank all of you for taking the time today, and urge you to really take advantage of the resources that are available. This will be available on our website along with the slides, so please feel free to contact us if you have any more information. We have hundreds of questions that came in and we will do what we can to get more information out to all of you, so thank you very much for your time today and, with that we are now over.

Operator: 
Ladies and gentlemen that does conclude the webinar for today. We thank you for your participation, and please disconnect your lines. 

