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INTERESTS OF AMICI CURIAE

Amici curiae public health organizations are the American Public Health Association,
Grantmakers in Health, the Jacobs Institute of Women’s Health, the National Center for Medical-
Legal Partnership, the Liberty Health Alliance, and 167 distinguished deans, chairs, and scholars
at the nation’s leading academic institutions and research universities in the fields of public health
policy and law. Collectively, these organizations include tens of thousands of public health pro-
fessionals and researchers across the country. The organizational and individual amici advance
public health law and policy to improve health equity in the United States.

INTRODUCTION

In July 2025, Congress added a new requirement that low-income adults aged 19 to 64
whose eligibility is based on the Patient Protection and Affordable Care Act (ACA), Pub. L. No.
111-148, 124 Stat. 119 (2010), show they work, volunteer, or are in school for at least 80 hours
each month to be eligible for Medicaid. Aware that people with serious health conditions would
face difficulties in satisfying this new “community engagement” requirement, Congress excluded
those who are “medically frail or otherwise [have] special medical needs,” enumerating five cate-
gories of serious health conditions that per se qualify individuals as medically frail. App. 0593.
Members of Congress repeatedly described the exclusion as applying categorically to these indi-
viduals without requiring individualized proof of their inability to work.

Rather than follow Congress’s directive, Defendants’ agency, the Centers for Medicare &
Medicaid Services (CMS), has adopted an interim final rule (IFR) adding a requirement to the
medical frailty exclusion found nowhere in the statute. Now, not only must individuals show they
have one of the statutorily specified health conditions, but they must also show that their “physical,
mental, or other behavioral health condition significantly impairs the individual’s ability to comply

with the community engagement requirement,” Medicaid Program; Community Engagement
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Requirement for Certain Individuals, 91 Fed. Reg. 33348, 33373 (June 3, 2026) (emphases added).
On top of that, the IFR restricts what evidence can be used to show significant impairment and
prohibits the use of medical claims data alone to make medical frailty determinations.

CMS’s adoption of this extra-statutory “significant impairment” requirement is paradig-
matic arbitrary and capricious agency action. CMS ignored the overwhelming evidence available
to it, including evidence from its own prior work requirement experiments, showing that its new
requirement, along with the agency’s evidentiary restrictions, will impose substantial evidentiary
and administrative burdens on working-age people who are in serious need of ongoing health care.
As CMS was well aware, these burdens have repeatedly been shown to result in massive coverage
loss among the very people Congress unequivocally intended to protect through the medical frailty
exclusion. The IFR ignored those harms and that the loss of access to critical health care will have
dire consequences on the health care system as a whole. CMS failed to consider the wealth of
evidence available to it (including many of its own studies) demonstrating that the IFR will not
increase workforce participation because many of the individuals who would qualify for the ex-
clusion but for the IFR’s requirements already work as they can, even if fewer than 80 hours per
month, and removing access to health care for individuals with serious health conditions will not
improve their ability to work, but rather undermine it.

STATUTORY AND REGULATORY BACKGROUND

Medicaid provides health coverage for about one in five people in the United States. App.
0538 (fig. 2).! Enacted with Medicare in 1965, Social Security Amendments of 1965, Pub. L. No.
89-97, 79 Stat. 286 (1965), Medicaid’s stated purpose is “to furnish . .. medical assistance on

behalf of families with dependent children and of aged, blind, or disabled individuals whose

' “App.” refers to the appendix containing the studies and other sources on which the amici rely in this brief.
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income and resources are insufficient to meet the costs of necessary medical services.” 42 U.S.C.
§ 1396-1. It operates differently from other health insurance programs to promote coverage to
people with serious health conditions who need it, when they need it. /d. § 1396a(a)(10). For ex-
ample, Medicaid does not restrict enrollment to an open-enrollment period or specific qualifying
events, and it makes coverage retroactive once a person is enrolled. /d. §§ 1396a(a)(8), (a)(34).

States’ Medicaid programs must include certain mandatory populations, e.g., low-income
families, qualified pregnant women and children, and Supplemental Security Income recipients.
See id. § 1396a(a)(10). In 2010, the ACA gave States the option to expand Medicaid eligibility to
adults under 65 with incomes below 133% of the federal poverty line. Nat’l Fed’n of Indep. Bus.
v. Sebelius, 567 U.S. 519, 585 (2012). Hundreds of studies confirm that the ACA’s Medicaid ex-
pansion has led to healthier individuals, lower uncompensated care costs, and increased workforce
participation. App. 0005, 0363, 0448, 0489—0490. Nearly half of expansion enrollees have at least
one chronic condition, with more than 60% of those ages 50—-64 having at least one. /d. at 0464.

In 2025, Congress enacted HR 1, including Section 71119, which imposes an 80-hour per
month community engagement (i.e., work, community service, or education) requirement for Med-
icaid eligibility for certain groups, including the new adult eligibility group under the ACA’s ex-
pansion. Pub. L. No. 119-21, § 71119 (codified at 42 U.S.C. § 1396a(xx)). The statute excludes
certain populations from the requirement, including, as relevant here, an individual who is:

medically frail or otherwise has special medical needs (as defined by the Secretary),

including an individual (aa) who is blind or disabled (as defined in section 1382c

of this title); (bb) with a substance use disorder; (cc) with a disabling mental disor-

der; (dd) with a physical, intellectual or developmental disability that significantly

impairs their ability to perform 1 or more activities of daily living; or (ee) with a
serious or complex medical condition.

42 U.S.C. § 1396a(xx)(9)(A)(i1)(V). Members of Congress explicitly stated at the time of passage

that people with these serious health conditions would unequivocally be excluded from the
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community engagement requirement, and that States could automatically verify that individuals
qualify for the exclusion. App. 0784 (“We have reasonable exemptions for: . . . [i]ndividuals who
are medically frail” and “[i]ndividuals who are blind, have [a] substance abuse disorder, a disabling
mental disorder, a physical or intellectual disability that significantly impairs their ability to per-
form one or more activities of daily living or a serious, complex medical condition.” (third altera-
tion in original)); see also id. at 0025-0030 (collecting quotes).

CMS’s IFR amended the Medicaid expansion eligibility regulations to implement the com-
munity engagement requirement at 42 C.F.R. §§ 435.550-435.563. See IFR, 91 Fed. Reg. at
33353. In defining when a person is considered “medically frail,” CMS added an extra condition
completely absent from the statute itself: proof that the “condition significantly impairs the indi-
vidual’s ability to comply with the community engagement requirement.” Id. at 33373 (emphasis
added). Furthermore, despite knowing that Medicaid claims often are slow to be fully processed
by States, the IFR further restricts States from considering data more than 12 months old when
making these determinations, and it permits enrollees to self-attest to their qualifying condition
only once in a continuous enrollment period. /d. at 33393.

ARGUMENT

In adopting its novel, more restrictive definition of “medically frail,” CMS failed to con-
sider the overwhelming evidence—including evidence from CMS’s own work requirement exper-
iments—showing that the new standard will preclude millions of Americans from qualifying for
the exclusion even though they demonstrably fall into a category Congress expressly identified as
an excluded group based on their health conditions. The agency ignored the wealth of data and

evidence before it, based its justifications on demonstrably flawed assumptions inconsistent with
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the available evidence, and disregarded the severe harm its IFR will impose on a highly vulnerable

population that Congress sought to protect, rendering the IFR arbitrary and capricious.

L. CMS IGNORED VAST EVIDENCE THAT ITS SIGNIFICANT-IMPAIRMENT
TEST WILL CAUSE COVERAGE LOSSES FOR MILLIONS WHOM CONGRESS
CHOSE TO PROTECT AND WEAKEN THE HEALTH CARE SYSTEM.
Congress stated that the community engagement requirement in HR 1 only applies to “able-

bodied adults who are choosing not to work.” App. 0713. Aware that the requirement may lead to

coverage losses, Congress categorically excluded certain categories of medically frail people who
may struggle to meet the 80-hour a month requirement. See 42 U.S.C. § 1396a(xx)(9)(A)(i1)(V).

CMS’s atextual requirement to qualify as medically frail upends that categorical protection, result-

ing in drastic coverage losses for a vulnerable population that Congress sought to shield and dis-

ruption to the health care system as a whole.

A. CMS Ignored Its Own Evidence Showing Its New Test Would Impose Sub-
stantial Coverage Losses Among Individuals with Serious Health Conditions.

CMS ignored the evidence available to it—including its own data and the research pre-
sented to it while it was developing the [FR—making clear that CMS’s significant-impairment test
will result in substantial coverage losses among people with serious health conditions, the very
population Congress sought to protect. As a result, CMS “failed to consider . . . important aspect([s]
of the problem.” Motor Vehicle Mfrs. Ass’n of the U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463
U.S. 29,43 (1983). The IFR also “runs counter to the evidence before the agency,” Defs. of Wildlife
v. U.S. Dep’t of the Interior, 931 F.3d 339, 351-52 (4th Cir. 2019), and “conflict[s] with the policy
judgments that undergird the statutory scheme,” Health Ins. Ass’n of Am., Inc. v. Shalala, 23 F.3d
412,416 (D.C. Cir. 1994). Accordingly, the IFR is arbitrary and capricious.

The IFR creates an extra-statutory step for medical frailty determinations—not only must

States determine that an individual has a qualifying diagnosis, but they must determine whether
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the health condition significantly impairs the individual’s ability to work or volunteer at least 80
hours per month. In adopting that test, CMS disregarded evidence, including its own research find-
ings, showing that verifying whether a particular medical condition significantly impairs a specific
individual’s ability to work or volunteer at least 80 hours per month, particularly given CMS’s
evidentiary restrictions, will impose high administrative burdens on individuals and States. Those
burdens, in turn, will lead to severe coverage losses among the very individuals Congress intended
to exclude. App. 0514-0516 (explaining that a main contributor to expected coverage losses was
“limited awareness among beneficiaries and low rates of reporting activities to the state”).

To be sure, the IFR instructs States to verify whether an individual qualifies as medically
frail using ex parte data, suggesting that States could rely on their own automated systems to iden-
tify relevant data, such as Medicaid claims data, to make individual medical frailty determinations.
IFR, 91 Fed. Reg. at 33405. But in reality, States will need to rely heavily on manual reporting by
individuals to obtain documentation that is sufficient to determine whether their conditions signif-
icantly impair their ability to meet the community engagement requirement because State data-
bases will not contain the data needed to make such determinations on an individualized basis.

Moreover, States lack the infrastructure to routinely conduct the types of functional assess-
ments necessary to determine significant impairment on an individual basis—nor did Congress
provide funding to create it. App. 0413. It will also be difficult to find a provider who can even
furnish the necessary documentation, as health care records contain clinical evidence, not special-
ized occupational evidence necessary to show inability to work, which clinical health professionals
rarely possess. See, e.g., Mascio v. Colvin, 780 F.3d 632, 635-36 (4th Cir. 2015) (recounting the
multi-year process for disability determinations). CMS’s IFR compounds these burdens by restrict-

ing what data can be used to prove significant impairment. Under the IFR, States cannot rely on
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diagnosis alone, 91 Fed. Reg. at 33373, cannot use claims data more than 12 months old, id. at
33393, and are limited in relying on self-attestations, id. at 33406.

CMS’s failure to recognize the real-world implications of its new requirement is fatal to
the rule because the evidence makes clear that manual reporting requirements create significant
barriers to Medicaid coverage. These barriers mean that many applicants who qualify for Medicaid
will not end up enrolled in the program, as CMS knows. For example, Georgia’s Medicaid work
requirement experiment similarly relies on a manual reporting system for documenting compliance
with or an exclusion from the requirement. App. 0385-0388. As of July 2026, only 19,397 indi-
viduals have successfully enrolled in Georgia’s Medicaid program out of an estimated 240,000
eligible people. App. 0620 & n.108. An interim evaluation of the demonstration found that the
magnitude of difference between Georgia’s projected and actual enrollment “suggests that many
individuals who would be eligible . . . are not applying to the program” and that as many as 40%
of people who started applications gave up and never submitted them. App. 0620.

Similarly, manual reporting requirements mean that many individuals who are currently
enrolled in Medicaid and qualify for an exclusion under HR 1 will nevertheless ultimately lose
coverage under the IFR. Studies show that manual reporting requirements result in substantially
more people being deemed “noncompliant” and disenrolled compared to automated data-matching
systems, App. 0385-0387 (noting a 98% noncompliance rate in Georgia), and that many of those
who lose coverage should have qualified but were unable to provide the required documentation.
App. 0619. Every added administrative hurdle increases the risk that an eligible individual will fail
to obtain coverage or lose coverage solely due to administrative burdens unrelated to their eligi-
bility. This is particularly true for low-income people with serious health conditions, who lack the

means to secure the type of inability-to-work evaluations that the IFR demands. App. 0663.
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CMS’s own data shows that States have long struggled to verify whether individuals qual-
ify for a medical frailty exclusion, even without a significant-impairment test. In Georgia, for ex-
ample, 22% of application denials and 30% of disenrollments from its community engagement
experiment were due to procedural barriers, such as missing forms. App. 0033-0054; 0065-0070.

Thus, the IFR’s new test inevitably will result in millions of individuals with significant
health conditions losing or being denied Medicaid coverage. Researchers have estimated that the
IFR will cause nearly two million more people to lose Medicaid coverage than would lose coverage
using HR 1°s categorical medical frailty exclusion. App. 00120023 (estimating coverage losses
rising by nearly two million). And those who lose coverage will not be limited to individuals who
“choose[] not to work,” as Congress intended. App. 0713. People who qualify for the exclusion
under HR 1’s medical frailty exclusion will lose coverage under the IFR, and many who would
meet even CMS’s significant-impairment test will also lose coverage simply because they cannot
provide the necessary documentation to demonstrate their significant impairment. The inevitable
coverage losses to individuals with serious health conditions that will result from the IFR cannot
be squared with Congress’s intent to preserve Medicaid coverage for these very individuals when
it designed the medically frail exclusion. See Health Ins. Ass’'n of Am., Inc.,23 F.3d at 416 (agency
action is unreasonable if it “conflict[s] with the policy judgments that undergird the statutory
scheme”); Kennecott Utah Copper Corp. v. U.S. Dep 't of Interior, 88 F.3d 1191, 1212 (D.C. Cir.
1996) (rejecting agency interpretation because it was “simply not a reasonable attribution of the
intent of Congress”); Page v. Pension Benefit Guar. Corp., 968 F.2d 1310, 1316 (D.C. Cir. 1992)
(agency policy unreasonable where it “perpetuates the very weaknesses Congress sought to cure”).

Moreover, all the evidence showing that the significant-impairment test would cause sub-

stantial coverage losses among individuals with serious health conditions was indisputably
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presented to the agency prior to its issuance of the IFR. See, e.g., Administrative Record (AR)
4183-96 (explaining that States do not have processes to determine whether someone can work);
AR 4330-34 (noting “the complexity of identifying people with mental health conditions” and
other serious health conditions); AR 4462—67 (discussing physicians’ administrative burdens); AR
4723-30 (presenting data on how claims data can be used to identify someone as medically frail);
AR 4784-87 (highlighting the harm that gaps in coverage could cause to people with serious health
conditions). But the agency unreasonably failed to consider any of it when assessing the conse-
quences of the IFR. See Defs. of Wildlife, 931 F.3d at 351 (holding that agency’s “nest density”
estimates for a species of bees were unreasonable because the agency “ignored significant evidence
that undermines the reasonableness of its estimates”); District of Columbia v. U.S. Dep’t of Agric.,
496 F. Supp. 3d 213, 226 (D.D.C. 2020) (rejecting rule because “the agency failed adequately to
respond to the ‘considerable evidence’” weighing against its policy (citation omitted)).

Instead, CMS based its fanciful coverage-loss estimates on assumptions that are contra-
dicted by the evidence. See Defs. of Wildlife, 931 F.3d at 351. CMS failed even to ask whether its
significant-impairment test might cause more coverage losses than HR 1’s categorical approach.
CMS estimated that 10% of individuals who would otherwise be subject to the community en-
gagement requirement should qualify as medically frail, but this was based on a study that predated
the IFR and did not address how CMS’s new test and evidentiary restrictions would impact that
estimate. Compare IFR, 91 Fed. Reg. at 33458 with AR 3575-3615 and App. 0683. Even if that
were not the case, CMS misrepresents the utility of that 10% figure because it did not, as CMS
asserts, estimate the total number of people who would qualify as medically frail; rather, it meas-

ured only those who reported being unable to work at all over the prior year due to disability or
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illness. App. 0699. Thus, the study does not account for the many medically frail individuals who
work but are unable to work for 80 hours a month due to their health conditions. App. 0699.

The same is true for CMS’s estimates of individuals who would be erroneously disenrolled
or denied coverage for administrative reasons. The agency estimated the rate of those administra-
tive errors to be approximately 7% of qualifying individuals. IFR, 91 Fed. Reg. at 33460. But it
never explained how its new significant-impairment test or its restrictions on the evidence States
can use to determine whether that test is met might affect procedural disenrollment rates. /d. And,
again, the actual number of individuals who will be disenrolled or denied coverage for purely
procedural reasons will be much higher than CMS estimates. See App. 0012 (predicting nearly two
million more people will be denied coverage or disenrolled under the IFR).

Congress chose to categorically exclude people with serious health conditions from the
community engagement requirement in HR 1 because it recognized the importance of continued
access to essential health care, the challenges they face navigating barriers, and how health care is
critical to helping them work if they are able. CMS’s IFR ignores that choice and fails to reflect
the vast evidence showing that the very population that Congress sought to protect will be harmed
by the policies CMS adopted in its IFR. For those reasons, the IFR is arbitrary and capricious.

B. CMS Failed to Account for the Harms to the Entire Health Care System.

The costs of the coverage losses due to CMS’s added requirement will fall not only on
vulnerable Medicaid recipients but also on the health care system itself. The IFR will increase
uncompensated care and administrative costs, which will be borne by physicians and providers,
individuals seeking health care, and States. App. 0443-0446. These consequences will reduce ac-
cess to services in underserved and rural areas, particularly among providers who serve a dispro-

portionate number of poor and underserved adults on Medicaid with high health needs. See App.

10
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0366—0382. CMS ignored evidence of these broader impacts from its own data, rendering the IFR
arbitrary and capricious. See Defs. of Wildlife, 931 F.3d at 352 (agency’s prediction unreasonable
because it was at odds with the agency’s own evidence).

As discussed, CMS’s significant-impairment test will cause individuals with serious health
conditions to lose coverage. Meanwhile, a substantial body of evidence presented to, and in many
cases created by, CMS shows the ACA’s Medicaid expansion increased coverage, improved pop-
ulation health, lowered uncompensated care costs to providers by more than 50%, and reduced
costs to States. App. 0630-0631. It logically follows that coverage losses among that population
will have the opposite effects; the greater the coverage losses, the greater the uncompensated med-
ical care and the greater the burden on providers’ ability to provide critical services.

CMS wholly ignored these impacts. For example, community health centers, which are
primarily funded through Medicaid, are critically important to aging patients with significant
health conditions, providing them with treatment and ongoing management of serious or complex
health conditions. As Medicaid enrollees lose coverage due to the significant-impairment require-
ment, these centers will likely be forced to lay off staff or close entirely, App. 0445; 0631; see also
AR 4737-4738; 4789, to the detriment of some of the nation’s most vulnerable patients.?

Other providers will similarly face increased uncompensated care costs, which will in turn
reduce access to services as providers are forced to reduce staffing or even close. Providers’ ad-
ministrative costs across the board will also go up due to the IFR’s new test. Providers will be
forced to spend more time that would otherwise go to patient care completing paperwork because

verifying medical frailty will require individualized documentation. App. 0631-0632; see also id.

2 One estimate of the financial impact of HR 1 calculated that community health centers would lose $16-$32 billion
in reimbursement over the next five years due to coverage losses; the actual impact under the IFR will likely be much
higher. App. 0525-0533.

11
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at 0594 (explaining that reporting requirements would “worsen physicians’ administrative bur-
dens, take time away from direct patient care, drive up administrative costs, and contribute to
physician burnout”); AR 4462. States too will experience increased costs, both from higher rates
of uncompensated care at public hospitals and from processing and individually adjudicating every
request for the medical frailty exclusion.

Notwithstanding this evidence, CMS did not consider these impacts on the health care sys-
tem at all. CMS did not address the IFR’s adverse effects on safety-net providers, access to care,
or States’ administrative burdens, even though these consequences will inevitably flow from the
coverage losses caused by the IFR. See Int’l Ladies’ Garment Workers’ Union v. Donovan, 722
F.2d 795, 823 (D.C. Cir. 1983) (vacating rule because of agency’s failure to consider its “logical”
consequences). As CMS acknowledged in the IFR, see 91 Fed. Reg. at 33406, access to care and
costs to the health care system are of central importance to the Medicaid program. CMS’s failure
to consider these “plain implications” of the IFR renders it arbitrary and capricious. Defs. of Wild-
life, 931 F.3d at 351; see also State Farm, 463 U.S. at 43.

II. CMS FAILED TO CONTEND WITH THE EVIDENCE SHOWING THE ADDED
TEST WILL MEAN LESS WORKFORCE PARTICIPATION, NOT MORE.

Another entirely predictable consequence of CMS’s significant-impairment test is that it
will make it harder for people with disabilities and serious health conditions to work, directly
contrary to Congress’s goal in HR 1. CMS again ignored the vast evidence available to it—includ-
ing its own data—and instead baselessly assumed that taking health care away from individuals
with serious health conditions would somehow increase their workforce participation. App. 0686.
This core misassumption renders the IFR arbitrary and capricious. See District of Columbia, 496
F. Supp. 3d at 226 (arbitrary and capricious to fail to adequately respond to “considerable evi-

dence” weighing against the policy (citation omitted)).

12
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Experts have produced over 700 studies from 2014 to 2026—all available to CMS—show-
ing the positive health and economic impacts of expanded Medicaid coverage to low-income in-
dividuals and society overall. App. 0072-0360, 0627, 0658—0659. Studies show that Medicaid
coverage enables people to work and leads to greater workforce participation, particularly among
people with chronic or complex medical or mental health conditions. The evidence shows that
those who gained coverage through Medicaid expansion found it easier to look for work, to per-
form better at work, and to continue working once employed. App. 0626 (explaining that nearly
70% of enrollees in Michigan who were already working said Medicaid coverage made it easier
for them to do their jobs). This is especially true among disabled individuals who can work because
their Medicaid coverage gives them access to essential health care. App. 0626. In fact, Medicaid
expansion increased the number of disabled individuals in the workforce from 41% to 47% be-
tween 2013 and 2017 and decreased the number of disabled individuals who could not work be-
cause of their disability from 32% to 27% over that same period. /d. at 0626-0627. It is common
sense that access to health care makes people with serious health conditions more capable of phys-
ical and mental activity and that a lack of access makes them less so.

Despite that evidence, CMS assumed that its significant-impairment test would help indi-
viduals with serious medical or mental health conditions become more self-sufficient. Based on a
handful of cherry-picked and irrelevant studies, none of which are about work requirements in
Medicaid programs, that found a correlation between work and health, CMS concluded that
“[elmployment is recognized as an important factor in long-term beneficiary health and welfare”
and that “the relationship between health and employment is intrinsic—and bidirectional in na-
ture.” IFR, 91 Fed. Reg. at 33451. It then speculated that “participating in community engagement

activities . . . could potentially help [individuals with serious or complex medical conditions]
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escape isolation and dependency, build confidence, achieve self-sufficiency and prosperity, and
improve health.” Id. at 33376. But the evidence, including CMS’s own data from the Arkansas and
Georgia experiments, shows the opposite about work requirements: they do not significantly in-
crease employment or incomes, but they do cause coverage losses among disabled individuals who
will become unable to work without Medicaid coverage. See App. 06860690, 0725—-0781. Indeed,
CMS’s projected increase in workforce participation “is far larger than the current pace of overall
job growth in the economy.” App. 0686.

Congress crafted the community engagement requirement in HR 1 to require “able-bodied
adults who are choosing not to work” to work or volunteer to maintain Medicaid coverage, while
preserving Medicaid coverage for those who most need it. App. 0713. A key committee leader
assured the public that “our bill couldn’t be clearer” by including a “long list of exempted individ-
uals,” which “includes anyone who’s blind, disabled, battling a chronic substance-use disorder or
living with a serious and complex medical condition like cancer.” App. 0603. Congress made clear
in the statutory text and the legislative history that it did not intend for the community engagement
requirement to apply to individuals with serious health conditions, many of whom already work
even if unable to work 80 hours every month. Congress understood that it added this requirement
to a program with a unique public health feature not found in any other type of health insurance.
Unlike other insurers that must guard against adverse selection, Medicaid allows people to qualify
for coverage at a moment of great health need. CMS’s decision to impose an additional require-
ment on individuals with serious health conditions is thus unreasonable as a matter of law and
directly undermines Congress’s goal of increasing community engagement when possible while
at the same time protecting people who are already too sick to work 80 hours per month from

losing coverage. App. 0699 (citing App. 0579-0589). CMS’s decision to adopt such a policy that
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so clearly frustrates what Congress sought to accomplish with HR 1 is quintessentially arbitrary
and capricious agency action. See Health Ins. Ass’n of Am., Inc., 23 F.3d at 416; Page, 968 F.2d
at 1316; Kennecott Utah Copper Corp., 88 F.3d at 1212.

CONCLUSION

In adopting its IFR, CMS ignored the wealth of data available to it showing its policy would
lead to millions of vulnerable people with serious health conditions losing coverage, despite Con-
gress’s intent to exclude these individuals from the community engagement requirement. It failed
to consider the adverse consequences its policy will have on the health care system as a whole.
And CMS’s assumptions that its policy will increase workforce participation are misguided and
contradicted by available evidence, including its very own data. Thus, CMS’s IFR is arbitrary and
capricious, and the Court should grant Plaintiffs’ motion for summary judgment.
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of California, San Francisco

Vertinsky, Liza, PhD, JD, Professor of Law, University of Maryland Francis King
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